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T he 2017 IBA 

Annual Conference 

will be held in Sydney, 

Australia’s leading global 

city. Recognised internationally as a 

future-focused and innovative business 

centre, Sydney provides headquarters 

for almost 40 per cent of the top 500 

Australian corporations. 

The city combines natural beauty 

with buzzing urban villages and a city 

centre that’s home to some of the 

world’s most recognisable and iconic 

structures such as the Opera House 

and Sydney Harbour Bridge.

As one of the world’s most 

multicultural and connected cities, 

Sydney will be an ideal location for 

the largest and most prestigious event 

for international lawyers, providing 

an abundance of business and 

networking opportunities, as well as 

the chance to explore one of the most 

beautiful cities on Earth.

What will Sydney 2017 offer you? 
• Gain up-to-date knowledge of the key developments in your area of law which 

you can put into practice straight away

• Access to the world’s best networking and business development event for 

lawyers – attracting over 6,000 individuals in 2016 representing over 2,700 law 

fi rms, corporations, governments and regulators from over 130 jurisdictions

• Build invaluable international connections with leading practitioners worldwide, 

enabling you to win more work and referrals

• Increase your profi le in the international legal world 

• Hear from leading international fi gures, including offi cials from the government 

and multilateral institutions, general counsel and experts from across all practice 

areas and continents

• Acquire a greater knowledge of the role of law in society

• Be part of the debate on the future of the law

To register your interest:
Visit: www.ibanet.org/Form/Sydney2017.aspx Email: ibamarketing@int-bar.org

To receive details of all advertising, exhibiting and sponsorship opportunities 

for the IBA Annual Conference in Sydney email andrew.webster-dunn@int-bar.org

OFFICIAL CORPORATE SUPPORTER
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contains material which is someone else’s copyright, the unrestricted permission 
of the copyright owner must be obtained and evidence of this submitted with 
the article and the material should be clearly identified and acknowledged within 
the text. The article shall not, to the best of the author’s knowledge, contain 
anything which is libellous, illegal, or infringes anyone’s copyright or other rights.

3. Copyright shall be assigned to the IBA and the IBA will have the exclusive right 
to first publication, both to reproduce and/or distribute an article (including 
the abstract) ourselves throughout the world in printed, electronic or any other 
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welcome and should be sent to: Mark Hsu at 
mhsu@hptylaw.com

International Bar Association
4th Floor, 10 St Bride Street
London, EC4A 4AD
Tel: +44 (0)20 7842 0090
Fax: +44 (0)20 7842 0091
www.ibanet.org

© International Bar Association 2016.

All rights reserved. No part of this publication may be reproduced or 
transmitted in any form or by any means, or stored in any retrieval system 
of any nature without the prior permission of the copyright holder. 
Application for permission should be made to the Director of Content at 
the IBA address.

This newsletter is intended to provide general 
information regarding recent developments 
affecting young lawyers. The views expressed 
are not necessarily those of the International 
Bar Association.

Advertising
Should you wish to advertise in the next issue of the 
Young Lawyers newsletter, please contact the IBA 
Advertising Department.
advertising@int-bar.org
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FROM THE CO-CHAIRS

Welcome to Washington, DC!
Makoto 
Hirasawa
Okuno & Partners, 
Tokyo

makoto.hirasawa@
okunolaw.com

Catriona Watt
Fox, London

cwatt@foxlawyers.com

T
he IBA Annual Conference in 
Washington, DC is fast approaching. 
We trust all of you are busy preparing 
for it. The same applies to the 

committee officers. We have been working 
hard to plan highly beneficial sessions and 
enjoyable social events for committee members 
over the last few months. Our preparation has 
been completed and we are ready to welcome 
you in Washington, DC.

We start the conference week on Saturday 
17 September with the Young Lawyers’ 
Training Course entitled The Fundamentals 
of International Legal Business Practice. 
The course takes place at the well-known 
Georgetown University Law Center, and is 
a great opportunity for young lawyers to 
network, mingle and learn from experienced 
lawyers and professors. This year’s topics 
include corporate lawyers 2.0, M&A 
transactions in a complex global economy 
and arbitration, mediation and other forms of 
alternative dispute resolution. Full details can 
be found at www.ibanet.org/Conferences/
conf789.aspx.

The first event of Annual Conference 
week will be the invitation-only networking 
breakfast for newcomers on Monday 
morning. This event was first held in Vienna 
last year and provided a great opportunity 
for young lawyers to start conference week. 
We are sure the event will be even more 
successful this year. At the event we will also 
be presenting the winner of the IBA Young 
Lawyers’ Committee Outstanding Young 
Lawyer of the Year Award. Sponsored by 
LexisNexis, the Award is in recognition of 
the late William Reece Smith Jr. It which 
was first presented in Buenos Aires in 2008 
and created to recognise young lawyers who 
demonstrate professional excellence, the 
advancement of legal ethics and service to 
their community. Please join us to celebrate 
its ninth winner. 

The breakfast is followed by the Young 
Lawyers’ Introductory session, which will assist 
newcomers and young lawyers in learning 
what makes a successful lawyer, how to build 

a personal brand, and how young lawyers can 
benefit from the IBA, and plan for conference 
week. It will also be an opportunity to speak 
with committee officers, get to understand 
projects and find an interesting role within 
the committee. We hope to see you all at this 
ideal session to start the conference.

In addition to the introductory session, 
we are organising eight sessions throughout 
the week. Our committee takes the approach 
to organise sessions jointly with other 
committees, which enable us not only to learn 
from leading practitioners and professionals 
but also to introduce the young lawyers’ 
perspective. We cover topics such as the role 
of bar association to help young lawyers, 
winning combination of young lawyers and 
entrepreneurs, cultural difference which may 
affect success of negotiation, legal practice 
in dangerous climate, low bono, antitrust 
compliance and international arbitration. 
Please take a look at the Annual Conference 
programme and find sessions of your interest.

As to the social programme, we hope you 
will join us for the Young Lawyers’ Committee 
and Leisure Industries Section joint dinner 
on Wednesday 21 September. At the dinner, 
you can enjoy networking and conversation 
with the committee officers in a relaxed 
atmosphere. This is a ticketed event, please 
remember to purchase your ticket in advance 
at the registration desk.

Another highlight of the conference week 
is the Young Lawyers’ Night Out on Thursday 
22 September. This is a must-attend event for 
young lawyers and the young-at-heart. Please 
come and join us at this unforgettable event. 
If you have ever joined in the past, we know 
that you cannot miss the night out.

Lastly, we would like to take this 
opportunity to thank the contributors of 
newsletter’s articles. If you are interested in 
writing for a future edition, please contact our 
Communications Officer.

Enjoy reading this newsletter, and the 
Annual Conference.

See you soon in Washington, DC!

http://www.ibanet.org/Conferences/conf789.aspx
http://www.ibanet.org/Conferences/conf789.aspx
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Carmen Pombo
Fundación Fernando Pombo, Madrid
cpombo@fundacionpombo.org
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IBA ANNUAL CONFERENCE WASHINGTON, DC, 18–23 SEPTEMBER 2016 – OUR COMMITTEE’S SESSIONS

Monday 0800 – 0930
Young Lawyers’ Committee breakfast
Presented by the Young Lawyers’ Committee

The Outstanding Young Lawyer of the Year Award in recognition of 
William Reece Smith Jr, presented by LexisNexis, will be presented at 
this breakfast. 

By invitation only.

Award sponsored by 

BLUE ROOM, OMNI SHOREHAM HOTEL

Monday 1045 – 1230
Young lawyers’ introductory session
Presented by the Young Lawyers’ Committee

Session Co-Chairs
Makoto Hirasawa Okuno & Partners, Tokyo, Japan; Co-Chair, 
Young Lawyers’ Committee
Masha Ooijevaar Warner Bros., London, England; Student Liaison, 
Young Lawyers’ Committee

This session will assist young lawyers in navigating and making 
the most of the Annual Conference, from tips on how to network 
effectively, assisting them in understanding the structure and 
functioning of the IBA, as well as becoming involved in its committees.

Speakers
Itzik Amiel Power Networking Academy/ EyeRon Group, Nieuw 
Vennep, The Netherlands
Mark Gilligan Squire Patton Boggs, Abu Dhabi, UAE; Events Officer, 
Young Lawyers’ Committee
Mark Hsu Hawkins Parnell Thackston & Young, New York, USA; 
Communications Officer, Young Lawyers’ Committee
Rainer Kaspar PHH Prochaska Havranek Rechtsanwälte, Vienna, 
Austria; Co-Vice Chair, Young Lawyers’ Committee
Alberto Mata Rodriguez Deutsche Pfandbriefbank, Madrid, Spain; 
Young Lawyers Initiatives Officer, Young Lawyers’ Committee
Christoph Vaagt Law Firm Change Consultants, Munich, Germany; 
Conference Coordinator, Law Firm Management Committee

DELAWARE SUITE A, LOBBY LEVEL

Monday 1430 – 1730
How can bar associations help young lawyers?
Presented by the Bar Issues Commission and the Young Lawyers’ 
Committee

Session Co-Chairs
Marie Brasseur Altius, Brussels, Belgium; AIJA Liaison, Young 
Lawyers’ Committee
Norville Connolly Law Society of Northern Ireland, Belfast, Northern 
Ireland; Officer, Bar Issues Commission

Law practice is becoming increasingly specialised and quite often 
when young lawyers qualify, they are only beginning their journey 
towards the practice of a legal speciality. How does a young lawyer 
know what professional direction to pursue, post-qualification? How 
can bar associations help with career guidance, with directing young 
lawyers towards the type of law practice best suited to the talents 
of individuals and towards those aspects of law where there is a 
shortage of legally qualified lawyers and therefore where there are 
better opportunities for career advancement? To what extent should 
bar associations help young lawyers by providing specialist courses, 
speciality accreditation and continuous professional development 
courses? Furthermore, to what extent and in what way should bar 
associations support young lawyers’ organisations and involve them 
in their structures? In what respects do young lawyers feel their 
bar associations are deficient and what advice would they give bar 
associations as to how they should improve the services offered in 
this regard?

This session, which is jointly organised by the Bar Issues Commission 
and the Young Lawyers’ Committee, will look at these issues from 
the separate perspectives of bar associations and young lawyers. 
Speakers will be drawn from the leaders of both bar associations 
and young lawyers’ organisations to discuss this important and 
interesting topic.

Speakers
Bruno Barata Correa de Mello Tolomei Giglio Damian e Barata 
Advogados, Rio de Janeiro, Brazil; Conference Coordinator, Young 
Lawyers’ Committee
Robert Bourns TLT, Bristol, England
Deborah Enix-Ross Debevoise & Plimpton, New York, USA; Officer, 
Bar Issues Commission
John Guerin Law Society of Northern Ireland, Belfast, Northern 
Ireland; IBA Council Member, Law Society of Northern Ireland
Anne-Doris Hans-Kaumbi The Law Society of Namibia, Windhoek, 
Namibia; IBA Council Member, Law Society of Namibia

Young Lawyers' Committee sessions
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IBA ANNUAL CONFERENCE WASHINGTON, DC, 18–23 SEPTEMBER 2016 – OUR COMMITTEE’S SESSIONS

Claire Hogan The Bar of Ireland, Dublin, Ireland
Kimathi Kuenyehia Sr. Kimathi & Partners Corporate Attorneys, 
Accra, Ghana; Membership Officer, Young Lawyers’ Committee
Pranav Srivastava Phoenix Legal, Delhi, India

MARYLAND SUITE A, LOBBY LEVEL

Tuesday 1045 – 1230
Effective antitrust compliance programmes
Presented by the Young Lawyers’ Committee, the Antitrust 
Committee and the Corporate Counsel Forum

Session Co-Moderators
Adam S Goodman Dentons Canada, Toronto, Ontario, Canada; 
Committee Leadership Consultant, Young Lawyers’ Committee
Munesh Mahtani Google, London, England; Website Officer, 
Antitrust Committee

This session will offer practical advice on how to design and 
implement effective antitrust compliance programmes, including 
designing programmes to maximise the availability of leniency credit.

Speakers
Daniel Bitton Axinn, Veltrop & Harkrider, New York, USA
Tsuyoshi Ikeda Mori Hamada & Matsumoto, Tokyo, Japan
Magdalena Jakubicz Cisco Systems, Madrid, Spain
Christian Steinle Gleiss Lutz, Stuttgart, Germany
Suzanne E Wachsstock American Express, New York, USA
Christian Wind Bratschi Wiederkehr & Buob, Zurich, Switzerland

BALCONY B, MEZZANINE LEVEL

Tuesday 1430 – 1730
Barbarians at the gate: the attack on 
professionalism
Presented by the Bar Issues Commission, the Forum for Barristers and 
Advocates, the Judges’ Forum, the Professional Ethics Committee and 
the Young Lawyers’ Committee

Barbarians at the gate, part I: ethics versus professionalism

Session Co-Chairs
Deborah Enix-Ross Debevoise & Plimpton, New York, USA; Officer, 
Bar Issues Commission
Steven M Richman Clark Hill, Princeton, New Jersey, USA; Chair, 
Alternative Business Structures Committee

As pressure for work for lawyers increases as a result of globalisation 
and non-lawyers doing legal work, lawyers are becoming more 
competitive for business than ever before. Adversarial relationships, 
long marked by aggressiveness tempered by professional courtesy, 
are more and more marked by hostility instead. This is not limited to 
the courtroom or in arbitration, but transactional negotiations at all 
levels. Concern over the ‘new normal’ of behaviour has led some to 
seek to equate breaches of professionalism with breaches of ethical 
rules of conduct. Particularly in the international context, cultural 
issues also become important: one jurisdiction’s acceptable behaviour 
is another jurisdiction’s sanctionable conduct. Where are the lines? 

This programme explores these issues through two role-playing 
scenarios, both in dispute resolution and the corporate world, with 
informed discussion and commentary from the panellists, and ample 
opportunity for active audience participation and engagement.

Speakers
Geraldine Clarke Gleeson McGrath Baldwin, Dublin, Ireland; SPPI 
Council Member
Leonardo Melos Bergstein Abogados, Montevideo, Uruguay
Monty Raphael QC Peters & Peters, London, England; Chair, 
Cybercrime Subcommittee
Meg Strickler Conaway & Strickler PC, Atlanta, Georgia, USA; IBA 
Liaison Officer, War Crimes Committee
Claudio Undurraga Prieto y Cia, Santiago, Chile; Latin American 
Regional Forum Liaison Officer, Professional Ethics Committee
Eilidh Wiseman The Law Society of Scotland, Edinburgh, Scotland; 
IBA Council Member, The Law Society of Scotland

Barbarians at the gate, part 2: the attack on professionalism

Session Chair
Hon Justice Martin Daubney Supreme Court of Queensland, 
Brisbane, Queensland, Australia; Chair, Judges’ Forum

Are the conventions that have underpinned the practice of law now 
challenged by new paradigms? Or have they been displaced? Do 
traditional modes of entry into the profession meet contemporary 
expectations of law graduates? How has the rise of consumerism 
affected the ways in which lawyers act, advise and charge, and what 
are the implications for professional standards? In the 21st century, 
is a lawyer’s duty to the administration of justice truly paramount, or 
has it been overtaken by other duties? What does it now mean to be 
a lawyer? Is it any different now to be a member of the independent 
referral bar? Is the ancient model of the independent barrister – a 
sole practitioner who is expected to be honest, honourable and 
available to be retained by either side to a dispute – bad for business? 
Or should changes over the past 20 years simply be seen as the 
inevitable development of a profession that can trace its origins 
back to a time before Chaucer? And what is the response of judges 
and the courts – are they attuned to modern professional attitudes, 
practices and expectations? These questions, and more, will be 
examined in a highly interactive session featuring international judges 
and bar leaders.

Panellists
David Barniville SC The Bar Council of Ireland, Dublin, Ireland;  
Co-Chair, Forum for Barristers and Advocates
Hon Justice Adrian Colton QC Royal Courts of Justice, Belfast, 
Northern Ireland; IBA Council Member, Bar of Northern Ireland
Chantal-Aimee Doerries QC The Bar Council of England & Wales, 
London, England; IBA Council Member, Bar Council of England and 
Wales
Judge Brett Kavanaugh United States Court of Appeals (DC 
Circuit), Washington, DC, USA
Mark Livesey QC Bar Chambers, Adelaide, South Australia, 
Australia; Co-Chair, Forum for Barristers and Advocates
Wm Robinson, III National Judicial College Board of Trustees, Reno, 
Nevada, USA

COOLIDGE, MEZZANINE LEVEL

Continued overleaf 
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Tuesday 1430 – 1730
Global entrepreneurship – young lawyers and 
young entrepreneurs: a mismatch or a winning 
combination?
Presented by the Young Lawyers’ Committee and the Closely Held 
and Growing Business Enterprises Committee

Session Co-Chairs
Marco Monaco Sorge Tonucci & Partners, Rome, Italy; Secretary, 
Young Lawyers’ Committee
Luciana Tornovsky Demarest Advogados, São Paulo, Brazil

A session of experts, young entrepreneurs and young lawyers 
will describe and compare their experiences in establishing new 
companies and startups around the world.

This session will analyse and compare different approaches and views, 
from universities to the global markets, with a focus on winning 
combinations.

Speakers
Ineze Anni Kanyi Karibi-Whyte & Haastrup, Lagos, Nigeria
Luciana Aquino-Hagedorn Goodwin, Boston, Massachusetts, USA
Soledad Atienza Becerril Instituto de Empresa, Segovia, Spain
Nazareno M Ciccarello Functional Gums, Bolzano, Italy
Barnaby Ferrero Kehko.com, San Francisco, California, USA
Rainer Kaspar PHH Prochaska Havranek Rechtsanwälte, Vienna, 
Austria; Co-Vice Chair, Young Lawyers’ Committee

DELAWARE SUITE A, LOBBY LEVEL

Tuesday 1430 – 1730
Lost in translation: part 3
Presented by the Senior Lawyers’ Committee and the Young Lawyers’ 
Committee

Session Chair
Peter Alfandary PRA Cross Cultural & Development, London, 
England; Co-Chair, Senior Lawyers’ Committee

This is the third of what, by general consent, have been excellent 
sessions led by Peter Alfandary on cross-cultural matters. In this 
session, Alfandary and his panellists will be focusing on how cultural 
differences affect the success or failure of negotiations and how 
culturally intelligent lawyers ‘flex’ their negotiating styles to get the 
best outcome. The session, as in previous years, will include a short 
masterclass followed by an interview with leading practitioners skilled 
in the art of cross-border negotiating.

Speakers
Myra Garrett William Fry, Dublin, Ireland; Secretary, Law Firm 
Management Committee
Francesco Gianni Gianni Origoni Grippo Cappelli & Partners, Rome, 
Italy

Ellisa Habbart The Delaware Counsel Group, Wilmington, 
Delaware, USA; Vice Chair, Corporate Governance Subcommittee
Kimathi Kuenyehia Sr Kimathi & Partners Corporate Attorneys, 
Accra, Ghana; Membership Officer, Young Lawyers’ Committee
Zia Mody AZB & Partners, Mumbai, India
Philip Rodney Burness Paull, Glasgow, Scotland; Development 
Officer, Senior Lawyers’ Committee
Mikio Tanaka City-Yuwa Partners, Tokyo, Japan
Ricardo Veirano Veirano Advogados, São Paulo, Brazil; Co-Chair, 
Latin American Regional Forum

BALCONY B, MEZZANINE LEVEL

Wednesday 1430 – 1730
Law in a dangerous climate
Presented by the Senior Lawyers’ Committee, the War Crimes 
Committee and the Young Lawyers’ Committee

Session Chair
Irina Paliashvili RULG Ukrainian Legal Group, Kiev, Ukraine; 
Membership Officer, Senior Lawyers’ Committee

Moderator
Peter Sigler Michelmores, London, England; Co-Chair, Senior 
Lawyers’ Committee

This innovative session will consider the issues facing lawyers in war 
zones or areas where there is severe economic, political or social 
dislocation. It will address how to manage, maintain and even grow 
your law firm at times of armed conflict, disease or oppression, and 
how to cope in the face of a breakdown of the rule of law.

Given the sensitive nature of this topic, the session will be held under 
the Chatham House Rule. That is: ‘participants are free to use the 
information received, but neither the identity nor the affiliation of the 
speaker(s), nor that of any other participant, may be revealed.’

Your participation at this session provides your implicit agreement to 
abide by the Chatham House Rule.

Speakers
Sidika Baysal Hatipoglu B+B Law Office, Istanbul, Turkey; Vice 
Chair, European Regional Forum
Rasem Kamal Kamal & Associates – Attorneys and Counselors-at-
Law, Ramallah, Palestine
Fady Kardous Kardous Law Office, Damascus, Syrian Arab Republic
Professor Michael Katz ENSafrica, Johannesburg, South Africa; 
Membership Officer Africa, Taxes Committee
Bruno Maggi KMM Advogados, São Paulo, Brazil; Website Officer, 
Young Lawyers’ Committee
Olufunmi Oluyede TRLPLAW, Lagos, Nigeria; LPD Council Member
Fernando Pelaez-Pier Hoet Pelaez Castillo & Duque, Caracas, 
Venezuela; Honorary Life Member of Council and Association

ROOSEVELT 4, EXHIBITION LEVEL

IBA ANNUAL CONFERENCE WASHINGTON, DC, 18–23 SEPTEMBER 2016 – OUR COMMITTEE’S SESSIONS
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Thursday 1045 – 1230
Costs, interests and other necessary stuff that 
causes problems in international arbitration
Presented by the Young Lawyers’ Committee and the Arbitration 
Committee

Session Co-Chairs
Rouven Bodenheimer LLS Lungerich Lenz Schuhmacher, Cologne, 
Germany
Angeline Welsh Matrix Chambers, London, England; Co-Chair, IBA 
Arb40 Subcommittee

Sometimes these ancillary decisions are easy; sometimes an institution 
assists the arbitrators in these matters. However, in some instances, 
all these decisions and requests can cause a lot of trouble. Challenges 
may occur, especially in cases where ad hoc arbitration is agreed 
or an institution, where the money has to be administered by the 
arbitral panel itself, has been chosen. This session sheds light on 
obstacles and how to overcome them, be they regarding interest 
calculation, assessment and awarding, as well as all the tricks 
regarding costs both from the counsel and arbitrators’ perspective.

Speakers
Jeffery Commission Vannin Capital, Douglas, Isle of Man
Sean (Sungwoo) Lim Lee & Ko, Seoul, South Korea
Ignacio Minorini Lima Bruchou Fernández Madero & Lombardi 
Abogados, Buenos Aires, Argentina
Anna-Maria Tamminen Hannes Snellman Attorneys, Helsinki, Finland
Martin Wiebecke Anwaltsbüro Wiebecke, Zurich, Switzerland

BALCONY A, MEZZANINE LEVEL

Thursday 1430 – 1730
Low bono, entrepreneurship and society
Presented by the Poverty and Social Development Subcommittee and 
the Young Lawyers’ Committee

Session Chair
Alberto Mata Rodriguez Deutsche Pfandbriefbank, Madrid, Spain; 
Young Lawyers Initiatives Officer, Young Lawyers’ Committee

What are low bono legal services and how can they be a significant 
force to promote social development and eliminate poverty?

Leaders of ‘low bono’ law firms, social entrepreneurs and executives 
of international financial and development institutions will explore 
with the audience the impact of social entrepreneurs in the economic 
and social development of communities around the world.

The panellists will discuss different alternatives for ‘low bono’ 
collaboration among law firms and social entrepreneurs to create 
innovative solutions that address our planet’s problems. These 
opportunities include potential partnerships of law firms with 
international financial and development institutions, governments 
and communities.

Speakers
Scott Beale Atlas Corps, Washington, DC, USA
Sheldon Krantz DC Affordable Law Firm, Washington, DC, USA
Alicia Plerhoples Georgetown Law, Washington, DC, USA
Carmen Pombo Fundación Fernando Pombo, Madrid, Spain; Vice 
Chair, Poverty and Social Development Subcommittee

HARDING, MEZZANINE LEVEL

The International Bar Association’s 
Human Rights Institute
The International Bar Association’s Human Rights Institute (IBAHRI), established in 1995, works to promote 
and protect human rights and the independence of the legal profession worldwide. The IBAHRI undertakes 
training for lawyers and judges, capacity building programmes with bar associations and law societies, and 
conducts high-level fact-fi nding missions and trial observations. The IBAHRI liaises closely with international 
and regional human rights organisations, producing news releases and publications to highlight issues of 
concern to worldwide media.

All IBAHRI activities are funded by grants and individual donations.

To help support our projects, become a member for just £40 a year – 
less than £4 a month. 

Visit www.ibanet.org/IBAHRI.aspx for more 
information, and click join to become a member. 
Alternatively, email us at hri@int-bar.org.

To read more on IBAHRI activities, 
download the IBAHRI Annual Review 2015 at 
http://tinyurl.com/IBAHRI-AnnualReview2015.

Our work around the world

 Work carried out in 2015   Work carried out prior to 2015

International Bar Association’s Human Rights Institute

Annual Review 2015

 www.ibanet.org/IBAHRI.apsx    
 
@IBAHRI     

 
/IBAhumanrights

IBA ANNUAL CONFERENCE WASHINGTON, DC, 18–23 SEPTEMBER 2016 – OUR COMMITTEE’S SESSIONS
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MANDATORY REGISTRATION TO IMPORT PRODUCTS INTO EGYPT

O
n 16 January 2016, Decree No 43 
of 2016 by the Minister of Trade 
and Industry (the ‘Decree’) was 
published in the Official Gazette. 

The Decree came last as part of a patch of 
decrees which aim at introducing additional 
constraints on the importation of foreign 
products to Egypt.

According to the ongoing discussions 
amid the Egyptian business community, it 
appears that the Decree has been issued for 
the purpose of: (1) alleviating the foreign 
currency shortage that Egypt has been facing 
for the past few years by reducing the amount 
of imports; and (2) limiting the access of low 
quality (or counterfeited) products into the 
Egyptian market by involving the trademark 
owner in the statutory filing. 

Under the Decree, which became effective 
on 16 March 2016, foreign companies 
exporting their products into the Egyptian 
market are now required to register with the 
General Organization for Export and Import 
Control (GOEIC) (the regulatory authority 
overseeing import and export affairs within 
the Egyptian territory) and present certain 
documentation to ensure the quality and 
source of the incoming products. The 
Decree addresses: (1) the foreign company 
that is manufacturing the respective products 
(ie, the producer of the goods); and (2) the 
company that actually owns the trademarks 
of these products. Failure to observe this 
registration requirement will have the effect 
that the imported products will be blocked 
at customs and will not be released until 
registration is completed (Article 1 (2) of the 
Decree). 

Products falling under the Decree

According to Annex (1) of the Decree, 
registration is required in case of export of 
certain products in finished form (packed 
for retail to the end consumer) to Egypt for 
trading purposes (ie, not for assembling 
and manufacturing purposes). The decree 
has listed the so-called ‘regulated products’ 
which include:

• dairy products for retail sale in packages of 
2kg or less;

• oils and fats for retail sale in packages of 
2kg or less;

• certain types of food products such as 
chocolate and cocoa products, pastries, 
cereals, and fruit juices;

• natural, mineral and carbonated water; 
• make-up, cosmetics, oral and dental 

care products, deodorants, toiletries and 
perfume preparations; 

• floor coverings;
• reinforced iron; 
• household appliances (stoves, fryers,  

air conditioners, fans, washing machines, 
blenders, heaters); 

• home and office furniture and lighting 
devices for home use; and

• textiles, carpets and footwear except 
personal protective equipment (PPE) and 
medical clothing.

Entities required to register

Under the Decree, either the company 
that actually owns the trademarks that the 
exported products are bearing, or the foreign 
company/factory that is manufacturing the 
exported products must apply for registration 
with GOEIC. 

According to the verbal information 
received from GOEIC, the file at GOEIC will 
be opened in the name of the ‘trademark 
owner’, under which there will be listed all 
licensed factories and distribution and export 
centres of the trademark owner as far as Egypt 
is concerned. 

Factories

Factories must file an application for 
registration accompanied by documents 
such as:
• a proxy letter by the manufacturer 

authorising any person (such as a law firm, 
local agent or distributor or otherwise) to 
register it with GOEIC as per the Decree;

• a certificate by the manufacturer describing 
its legal form and factory location. The 

Mandatory registration to 
import products into Egypt

Khaled Ragheb
Amereller Legal 
Consultants – Mena 
Associates, Cairo

ragheb@amereller.com
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certificate must also list the products it 
produces, the trademarks that appear 
thereon and their owner (if different from 
the manufacturer);

• proof of ownership of the relevant 
trademark be it by the manufacturer or 
third party; 

• a certificate by the trademark owner 
(if different from the manufacturer) 
confirming that the manufacturer is 
licensed to use the trademark on the 
products it manufacturers and to export 
them for sale in Egypt; and

• certificates to prove that the factory has 
a quality control system, issued by an 
accredited body by the International 
Laboratory Accreditation Cooperation 
(ILAC), or International Accreditation 
Forum (IAF) or from an Egyptian or 
foreign government body approved by 
the Ministry of Foreign Trade. The quality 
certificates must cover the establishment’s 
management system, environmental, health 
and safety standards.

The Decree does not deal with the case 
of manufacturing ‘under licence’ and it is 
unclear whether third-party manufacturers 
must also be disclosed to and registered with 
GOEIC. Given that the Decree has been 
issued very recently, it remains to be seen how 
GOEIC will handle such cases and adjust the 
requirements under the Decree accordingly. 

Trademark owners

The trademark owner can apply for 
registration with GOEIC even if it does not 
manufacture the products directly. A number 
of documents must be enclosed, including:
• a proxy letter by the trademark owner 

authorising any person (such as a law firm, 
local agent or distributor or otherwise) to 
register it with GOEIC as per the Decree;

• a certificate proving the ownership of the 
trademark by the applicant;

• a certificate from the trademark owner listing 
the factories which are licensed to manufacture 
the products under this trademark;

• a certificate from the trademark owner 
listing the distribution centres which are 
authorised to distribute products with this 
trademark and export them to Egypt; and

• a certificate to prove that the trademark 
owner (or otherwise its licensed factories) 
has a quality control system, issued by 
a body recognised by the International 
Laboratory Accreditation Cooperation 
(ILAC), or International Accreditation 

Forum (IAF) or from an Egyptian or 
foreign governmental body approved by 
the Ministry of Foreign Trade. The quality 
certificates must cover the establishment’s 
management system, environmental, health 
and safety standards.

If neither the trademark owner nor its 
licensed producers are accredited by ILAC or 
IAF then the trademark owner may submit 
a request to get its establishment/factories 
‘recognised’ by GOEIC. In such case, GOEIC 
may accept or refuse the request based on its 
own assessment of the applicant and other 
documents submitted.

Although the wording of the Decree 
may suggest that applicants are expected 
to provide exhaustive lists of all factories 
retained for manufacturing their products 
and all of their distribution and export 
channels worldwide, be it relevant to Egypt or 
not, it is our view that providing information 
only with respect to factories and exporters 
relevant to Egypt would be sufficient for the 
purpose of registration with GOEIC.

All documents mentioned above must be 
approved by the Chamber of Commerce in 
the respective state, legalised by the Egyptian 
consulate, and accompanied by certified 
Arabic translations. 

Timeline for registration 

According to Article 1(3) of the Decree, 
the final decision to register the factory/
trademark owner does not depend on the 
date of submission of the documents, but 
on the decision of the Minister of Trade 
and Industry. The Decree does not set 
out a timeline for the Minister to issue 
his decision. This is one of the additional 
setbacks of the Decree. 

In view of recent encounters with GOEIC, 
the registration certificate is typically 
issued within ten working days from the 
date of acceptance of the application. 
This ‘acceptance’ is proven by the receipt 
confirming payment of registration fees 
(approximately EGP 300). 

The local importer will be required 
to present this registration certificate at 
customs as part of clearance documents of 
incoming shipments. In case the shipment 
has arrived in Egypt before issuing the 
registration certificate, the ‘fees receipt’ 
can be used at customs to proceed with 
the clearance of the products. However, 
final clearance will only be approved upon 
presenting the registration certificate.
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Registration is not periodical; it is a one-time 
process. The validity of registration is, however, 
dependent on the validity of submitted quality 
certificates. Once the term of the quality 
certificates expires, new certificates must be 
submitted to extend the registration.

Exemption from registration

According to Article 1(3) of the Decree, 
the Minister of Foreign Trade may grant an 
exemption from all or part of the registration 
requirements at his sole discretion. The 
Decree is silent as to the criteria for granting 
such exemptions or the conditions thereof.

Failure to Register

The Decree entered into force on 16 March 
2016. No shipments of products which are 
subject to the Decree will be released by 
the customs units unless the concerned 
trademark owner or factory is duly registered 
with GOEIC. 

Goods which were shipped prior to the 
date of the issuance of the Decree (ie, 
16 January 2016) are not subject to the 
aforementioned restrictions. 

Conclusion

The Egyptian government has been 
endorsing the usefulness of the Decree. 
It can, however, be argued that Egypt’s 
monetary and general economic structural 
policies are more prone to mitigating the 
ongoing foreign currency crisis.

In addition, limiting imports will inevitably 
reduce the customs proceeds of the state. 

Aside from the tedious and cumbersome 
set of documentation required to fulfil 
registration requirements, the actual 
registration is dependent on the consent 
of the Minister, which, more importantly, 
is not subject to any statutory timelines. 
Nevertheless, the practice has so far shown 
that the Ministry processes admitted 
applications in an efficient and timely 
manner. Delays may nevertheless arise as a 
result of GOEIC’s rejection of the documents 
filed if they do not fulfil the Decree’s criteria. 

What is evident is that the introduction 
of this new registration requirement with 
GOEIC has managed to curb imports of the 
‘regulated products’ to Egypt in the past 
few months. Many foreign companies had 
to suspend their exports to the Egyptian 
market as a result of the complexity and time 
needed to prepare the required documents. 
It remains to be seen whether the Decree will 
attain the other goals behind its issuance, in 
particular the effort to combat and reduce 
exports of counterfeited products into Egypt.

R
ecent legislation has definitely not 
simplified M&A deals in France. 
Indeed, pursuant to the Hamon Law 
of 31 July 2014 (Law No 2014-856) as 

amended by the Macron Law of 6 August 2015 
(Law No 2015-990), and recently clarified by 
two implementing Decrees on 28 December 
2015 (Decree No 2015-1811) and 4 January 

2016 (Decree No 2016-2), employees of French 
small and medium-sized enterprises (SMEs) 
are now entitled to two new information rights: 
• a prior information right of the employees 

in case of a majority share or asset sale of an 
SME; and

• a periodical information obligation on the 
possibility of employees taking over an SME.

New information rights of 
employees of French SMEs 
linked to the sale of the 
company or its business1

Rachel Ashley
Astine, AARPI, Paris

rashley@ 
astinelegal.com
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Prior information right of the employees 
in case of a majority share or asset sale

SME employers must now provide 
information to all employees at least two 
months before the execution of a binding 
agreement for the sale of 50 per cent or 
more of the shares of the business as a going 
concern of a French SME. Excluded from 
these regulations are any intragroup transfers, 
free transfers, contributions, mergers, 
automatic transfers of assets and liabilities 
(transmission universelle du patrimoine), 
transfers to family members, inheritance, 
liquidation of a matrimonial regime, or 
companies subject to an insolvency-related or 
liquidation procedure.

The purpose of this new measure is to 
potentially enable one or more employees to 
make an alternative offer for the shares of the 
business to be sold. However, the employees 
have no priority or veto right: the law does 
not prevent the negotiations continuing with 
the initially contemplated purchaser, and the 
seller remains free to sell to the purchaser of 
its choice (and is not even obliged to respond 
to interested employees).

Companies affected by the new legislation

This new prior information obligation only 
applies to SMEs:
• that are not required to put in place a works 

council, that is, those with less than 50 
employees; or

• that are required to put in place a works 
council, but have less than 250 employees 
and an annual turnover lower than €50m or 
a balance sheet total not exceeding €43m.

Information to be provided to the employees

The legal representative of the company 
needs to inform all employees (including 
those on leave) of the contemplated sale 
‘enabling them to make an alternative 
offer’. The employer needs to inform the 
employees: (1) of the seller’s desire to sell; 
and (2) that they are entitled to make an 
offer to purchase.

The information can be provided to 
the employees by any means as long as it 
ascertains the date of acknowledgment, for 
example: (1) an informational meeting with 
a signed attendance sheet; (2) information 
displayed along with a signed and dated 
acknowledgment register; (3) an email with 
a certified receipt acknowledgment system; 

(4) hand-delivered with acknowledgment 
of receipt; (5) by registered letter with 
acknowledgment of receipt (considered as 
delivered as of the first date of presentation); 
or (6) notification by process server.

The employees are required to keep 
the information confidential. A breach of 
confidentiality and any damages incurred due 
to such breach may be difficult to prove in 
practice. However, since no specific sanctions 
are provided, the employer should be able to 
trigger a liability suit against the employee or 
apply a disciplinary sanction that may even 
end in a dismissal for misconduct.

Timing constraints

For SMEs with less than 50 employees, the 
legal representative of the company must 
inform each employee at least two months 
before the contemplated date of completion of 
the sale. The employees then have two months 
to make an offer to acquire the shares or the 
business. If all employees respond before the 
expiry of the two-month period to confirm that 
they are not interested in making an offer, the 
company can complete the sale earlier; in such 
a case, a written response by each employee 
would be claimed by the employer as evidence.

For SMEs with a works council and employing 
between 50–249 individuals, the employees 
will need to be informed simultaneously with 
the company’s works council (information/
consultation process). It is not yet clear whether 
the two-month period can be shortened if the 
works council issues its opinion before the end 
of the two-month period. However, if reduced, 
a written response by each employee should be 
claimed by the employer.

A sale of the share or the business (even to 
a party other than the initially contemplated 
purchaser) must then take place within 
the two years following the end of the two-
month period. If the sale does not take place, 
the notification to the employees must be 
repeated in the event of an ongoing wish to 
sell thereafter (see below).

Sanction in case of non-compliance

Initially, the sanction in the event of non-
compliance was potentially the annulment of 
the sale. However, due to important pressure 
from the business community on the French 
government, Decree No 2015-1811 now 
provides that the potential sanction is the 
payment of a civil fine of up to two per cent of 
the price of the sale.
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This new disclosure obligation will 
unfortunately burden small to medium-
size sale processes and will make the 
upholding of the confidentiality surrounding 
transactions harder than usual. However, the 
actual impact of the new regulations is in 
fact quite limited since the information to be 
provided is very basic and one can therefore 
legitimately be sceptical regarding the merits 
of this new legislation.

Periodical information obligation to 
employees of commercial SMEs on their 
possibility of taking over an SME

Decree No 2016-2 sets out the content and 
modalities of the information to be provided 
by commercial SMEs to its employees at least 
every three years (as of 6 January 2016). The 
purpose of this periodical information by 
employers is mainly to provide employees 
with information regarding the conditions 
in which a takeover by employees may take 
place and the assistance they are entitled 
to receive as well as general facts regarding 
their company’s shareholding. The idea is to 
establish an equal footing between employees 
and potential external purchasers if and when 
the SME is sold.

Content of the information to be provided to 
the employees 

There are two types of information to be 
communicated:
1.  General information regarding a 

company’s takeover by employees:
• the main steps of a contemplated 

takeover of an SME by employees, 
specifying the advantages and 
drawbacks for employees and the seller;

• a list of organisations that may assist, 
advise or train employees in the event of 
such a takeover;

• general elements relating to legal 
aspects of a takeover of an SME by 
employees, specifying the advantages 
and drawbacks of such an operation for 
employees and the seller; and

• general elements relating to financial 
assistance and support for a takeover by 
employees.

  This general information can be provided 
by merely communicating website 
addresses which summarise information 
on company takeover opportunities.

2.  Information relating to the SME itself:
• general information on the main 

criteria of the valuation of the SME, 
on the structure of its capital and its 
foreseeable evolution; and

• where appropriate, general information 
on the context and conditions of a 
capitalistic operation regarding the 
SME and open to employees.

Information methods and modalities

The aforementioned information must 
be presented to the employees either in 
writing or communicated orally, by the legal 
representative or a delegate, during the 
course of an information meeting to which all 
employees must be convened (by any means 
ensuring that they have all been notified).

Please note that the prior information 
right of the employees in case of a majority 
share or asset sale is not applicable where the 
periodical information obligation has been 
complied with over the past 12 months.

Note
1 This article may contain information of general interest 

about current legal issues, but does not give legal advice.
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P
rivate antitrust litigation has been 
in effect in Turkey since 1994, 
following the passage of the Act on the 
Protection of Competition No 4054 

(‘Act No 4054’). Even though a mechanism 
for private antitrust litigation has existed for 
more than 20 years, there have been a very 
limited number of damages actions simply due 
to unawareness of injured parties in relation 
to their compensation rights. Nonetheless, 
there has been a recent increase in interest in 
this area among academics and practitioners, 
along with recent decisions and acts by the 
Court of Appeals and the Turkish Competition 
Authority (TCA).

Section 5, Article 56–59 of the Act No 
4054 is the main legislation for private 
antitrust lawsuits. According to Article 57 of 
Act No 4054, anyone who illegally prevents, 
distorts or restricts competition via practices, 
decisions, contracts or agreements, or 
abuses his dominant position in a particular 
market for goods or services, is obliged to 
compensate for any damages of the injured 
parties. In this respect, private antitrust 
actions can be initiated against both local and 
foreign legal and real persons.

The amount and the calculation method of 
the compensation are regulated under Article 
58 of the Act No 4054. Pursuant to Article 
58, the incurred parties may claim damages 
against the responsible third parties for all the 
losses arising from the difference between the 
cost they paid and the cost they would have 
paid if competition had not been limited, or 
infringed. Besides, competing undertakings 
that are affected by the restriction of 
competition may claim compensation 
against the undertaking(s) which restricted 
competition. The judge, upon request of the 
claimant, may decide compensation equal to 
three times that of the material damage, if the 
resulting damage arises from an agreement or 
decision of the parties, or from cases involving 
gross negligence of them. In the past, this 
compensation option has not been taken into 

account by the incurred parties. However, 
according to a recent decision of the Court 
of Appeals there has been a considerable 
interest in this issue and the incurred parties 
started to ask more for the compensation that 
equals to three times, or triple, damages.

Civil courts have an exclusive jurisdiction 
on private antitrust damages claims, and the 
competent courts are determined pursuant 
to the rules of the Civil Procedure Code No 
6100 (CPC). Article 16 of the CPC provides 
the jurisdictional rules in tort liability cases, 
which is also applicable to private damages 
claims; and accordingly, such lawsuits may 
be commenced in civil courts where: (1) the 
act has been committed; (2) damage has 
occurred or may occur; or (3) the claimant’s 
place of residence. Civil courts’ final decisions 
in private damages claims can be challenged 
before the Court of Appeals. 

The claimant has the burden of proof 
and may prove by introducing evidence 
of the existence of agreements, decisions 
and practices that restricted or hindered 
competition. Evidence of competition 
infringement can be primarily shown before 
the Turkish courts with the decisions of the 
TCA regarding the subject of the dispute 
finding the defendant acted illegally against 
the competition. The decisions of the TCA 
are powerful litigation tools in private 
damages actions to help to prove the losses/
claims of the claimant. The claimants will 
also generally submit the balance sheets 
and all the relevant documents in relation 
to the profits expected to be gained for the 
calculation and evidencing of the damages 
in line with Article 58 of the Act No 4054. 
On the other hand, if the claimant submits 
evidence to the courts with respect to the 
actual partitioning of markets, stability 
observed in the market price for quite a long 
time, the price increase within close intervals 
by the undertakings operating in the market, 
and further convinces the judge that this 
gives the impression of the existence of an 

Outline of private antitrust 
litigation in Turkey with 
recent precedents

Gokhan Bozkurt
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agreement, or the distortion of competition 
in the market, the burden of proof will 
be switched to the defendant(s) and the 
undertaking(s) have to prove that they are 
not engaged in that practice.

In practice, the claimants generally first 
await the TCA’s decision as a result of an 
investigation, and then commence a private 
damages action based on the decision of 
the TCA which is subject to the competition 
infringement that causes the losses of the 
claimant. The common practice of the local 
courts is also similar to this approach. If the 
TCA commenced an investigation but has 
not made a decision regarding the asserted 
competition restriction or infringement, 
the local courts qualify such procedure as 
a preliminary issue and decide to stay for 
the private damages actions and await the 
finalisation of the TCA’s decision before 
making their final decision in relation to 
the claimant’s claim. The long-standing 
precedents of the Court of Appeals also 
confirm this approach. However, taking 
into account the recent precedents of the 
Court of Appeals related to the statute 
of limitation period for commencing the 
private action claims, the incurred parties are 
recommended to file their claims before the 
courts as soon as they make their application/
complaint to the TCA. 

Furthermore, the Draft Act on the 
amendment of the Act No 4054 (‘Draft 
Act’) was proposed to the Turkish Grand 
National Assembly on 23 January 2014. The 
Draft Act has been waiting to be put into 
force for nearly two and a half years, but it is 

believed that the new government that came 
into office in May 2016 will start to work 
for enactment of the law before the end 
of 2016. The Draft Act includes significant 
changes in regards to: (1) the timeline 
for merger notifications and the timeline 
for investigations; (2) the settlement 
procedure before the investigation report is 
released; (3) the widening of the TCA’s spot 
inspection powers; and (4) imposing variable 
fines instead of a fixed monetary fine based 
on annual gross revenues of the relevant 
company. The Draft Act also introduces 
a de minimis rule and the substantial 
impediment to effective competition (SIEC) 
test to the current regime. Pursuant to the 
Draft Act, the effected parties will be able 
to ask for triple damages in private antitrust 
damages claims, if they can prove that the 
relevant damage is caused by the intent or 
gross negligence of the counterparty who 
acted against Act No 4054. These changes 
aim to: (1) solve the competition law 
and competition infringement problems 
experienced in practice; and (2) align 
Turkish legislation with the European 
Union (EU) legislation in line with Turkey’s 
commitment under the accession process to 
the EU.

In conclusion, private antitrust litigation in 
Turkey did not become prevalent until very 
recently, despite the fact that Act No 4054 was 
published in 1994. However, we expect that 
the professionals and academics will maintain 
their interest in this area and that the TCA 
will be more active in increasing awareness of 
private antitrust claims.

I
slamic finance is a fast-growing global 
phenomenon. Institutions offering 
Islamic financial services are present in 
more than 70 jurisdictions around the 

world. Islamic finance refers to the provision 
of financial services in accordance with 
Sharia Islamic law, principles and rules. The 
International Monetary Fund (IMF) specified 

that Islamic finance is not immune to money 
laundering and terrorist financing risks. 
The Financial Action Task Force (FATF) 
Recommendations were developed mainly 
with the conventional financial sector in 
mind. Further work is needed to determine 
whether they need to be modified to address 
the specific features of Islamic finance. 

Islamic finance and money 
laundering and terrorist 
financing risks
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Islamic finance 

Islamic finance refers to the provision of 
financial services in accordance with Sharia 
Islamic law, principles and rules. Sharia or 
Islamic jurisprudence is based on primary 
and secondary sources of law. The first 
primary source is the Koran, the divine 
revelation that contains legal injunctions, 
and the second primary source is the Sunna, 
which relates the practice or code of conduct 
of the Prophet. Secondary sources of law 
are Ijma’ or consensus, Qiyas or analogical 
deductions, and Ijtihad or interpretations 
to explain the law, with differences among 
various school of thoughts (such as the Sunni 
and the Shia).

Sharia does not permit receipt and 
payment of ‘riba’ (interest), ‘gharar’ 
(excessive uncertainty as manifested by 
contract ambiguity or elusiveness of pay-
off. Transacting parties have a moral duty 
to disclose information before engaging in 
a contract, thereby reducing information 
asymmetry; otherwise the presence of 
‘gharar’ would nullify the contract), ‘maysir’ 
(gambling), short sales or financing activities 
that it considers harmful to society. The 
aforesaid term ‘riba’, which means ‘hump’ 
or ‘elevation’ in Arabic, in particular, is 
an increase in wealth that is not related to 
engaging in a productive activity. Although 
commonly known as interest-free financing, 
the prohibition of ‘riba’ does not imply that 
capital is not to be rewarded. According to a 
key Sharia ruling that ‘reward (that is, profit) 
comes with risk-taking’, investment return 
has to be earned in tandem with risk-taking 
and not with the mere passage of time, which 
is also the basis of prohibiting ‘riba’. Thus, 
return on capital is legitimised by risk-taking 
and determined ex post based on asset 
performance or project productivity, thereby 
ensuring a link between financing activities 
and real activities. It has to be highlighted 
that, instead, the parties must share the risks 
and rewards of a business transaction and 
the transaction should have a real economic 
purpose without undue speculation, and not 
involve any exploitation of either party. 

Islamic finance has started to grow in 
international finance across the globe, with 
concentration in a few countries. In its 
modern form, Islamic banking started with 
pioneering experiments in the early 1960s 
in Egypt. The Islamic banking segment has 
become systemically important in Asia and 
the Middle East, while the global issuance 

of Sukuk – the Islamic equivalent of bonds, 
which grants the investor a share of an asset, 
along with the commensurate cash flows 
and risk – is expanding with a remarkable 
international reach of issuers and investors. 
This trend is expected to continue, driven 
in particular by strong economic growth in 
countries with large, and relatively unbanked, 
Muslim populations. 

The role of the IMF

With regard to Islamic finance, the IMF 
has stated that it has had a long-standing 
interest in its implications for macroeconomic 
and financial stability, playing a key role in 
the establishment of the Islamic Financial 
Services Board (IFSB). The IMF has informed 
its members on the implications of Islamic 
finance, in the context of its policy advice and 
capacity development efforts, and notably 
in the areas of regulation and supervision of 
Islamic banks, and development of domestic 
Sukuk markets. To these ends, the IMF has 
formed an Interdepartmental Working 
Group with the objectives to develop an 
institutional view on the industry, build in-
house expertise and better coordinate with 
different stakeholders and further established 
an External Advisory Group, comprised 
of standard-setters for Islamic finance and 
leading international experts, to assist in 
identifying policy issues and to enhance 
coordination with different stakeholders 
interested in Islamic finance.

Money laundering and terrorist financing

The international community has made the 
fight against money laundering and terrorist 
financing a priority. The money laundering/
terrorist financing problem is global.

‘Money laundering’ is the conversion 
of the proceeds of criminal activity into 
apparently clean funds, usually via the 
financial system. This is done by disguising 
the sources of the money, changing its form, 
or moving the funds to a place where they 
are less likely to attract attention. ‘Criminal 
activity’ includes fraud, corruption, drug 
dealing, smuggling, human trafficking and 
other serious crimes.

‘Terrorist financing’ is the provision or 
collection of funds, by any means, directly 
or indirectly, with the intention or in the 
knowledge that they would be used in order 
to carry out terrorist offences.

While these two phenomena differ in 
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many ways, they often exploit the same 
vulnerabilities in financial systems that allow 
for an inappropriate level of anonymity 
and non-transparency in the execution of 
financial transactions.

Financial institutions (both conventional 
and Islamic) are vulnerable to abuse by 
money launderers and terrorist financiers. 
In order to mitigate the risk of misuse by 
money launderers or terrorist financiers, it 
is essential that financial institutions adopt 
and implement adequate controls and 
procedures that enable them to know the 
person(s) with whom they are dealing and 
to identify any potential suspicious activity. 
Where appropriate, financial institutions are 
required to report suspicious transactions to 
the competent authorities.

Outlines of the IMF Working Paper 
regarding Islamic finance and AML/CFT

On 29 February 2016, the IMF published 
the Working Paper Islamic Finance and Anti-
Money Laundering and Combating the Financing 
of Terrorism (AML/CFT) (hereinafter, ‘IMF 
WP 2016’), in which it explains that the 
money laundering and terrorist financing 
risks associated with conventional finance 
are generally well-identified and understood 
by the relevant national authorities. There 
is, however, no common understanding 
of money laundering/terrorist financing 
risks associated with Islamic finance. 
Some are likely to be the same as in 
conventional finance, but there may also 
be different risks. This is notably due 
to: (1) the complexity of some Islamic 
finance products; and (2) the nature of 
the relationship between the institutions 
and their clients. The limited capacity and 
experience in the supervision of Islamic 
finance, especially in jurisdictions that face 
higher money laundering/terrorist financing 
risk factors, represents an additional 
vulnerability. International standards 
for the design of AML/CFT regimes (so-
called ‘FATF Recommendations’) make no 
special provision for Islamic finance. The 
Financial Action Task Force (FATF), the 
Islamic finance standard-setters, and the 
national regulators should seek a greater 
understanding of the specific money 
laundering/terrorist financing risks that 
may arise in Islamic finance and develop an 
appropriate response.

The FATF

The FATF is an intergovernmental body 
established in 1989 whose objectives are 
to set standards and promote effective 
implementation of legal, regulatory and 
operational measures for combating money 
laundering, terrorist financing, and other 
related threats to the integrity of the 
international financial system. The FATF is 
a policy-making body that works to generate 
the necessary political will to bring about 
national legislative and regulatory reforms in 
these areas. 

It has developed a series of 40 
Recommendations that are recognised as 
the international standards for combating of 
money laundering, terrorist financing and 
proliferation of weapons of mass destruction. 
They form the basis for a coordinated 
response to these threats to the integrity of 
the financial system and help ensure a level 
playing field. First issued in 1990 and last 
revised in 2012, the FATF Recommendations 
set out a comprehensive and consistent 
framework of measures which countries 
should implement in order to combat 
money laundering and terrorist financing, 
as well as the financing of proliferation of 
weapons of mass destruction. Countries 
have diverse legal, administrative and 
operational frameworks and different 
financial systems, and so all cannot take 
identical measures to counter these threats. 
The FATF Recommendations, therefore, set 
an international standard, which countries 
should implement through measures adapted 
to their particular circumstances. 

Furthermore, the FATF monitors the 
progress of its members in implementing 
necessary measures, reviews money 
laundering and terrorist financing techniques 
and counter-measures, and promotes the 
adoption and implementation of appropriate 
measures globally. In collaboration with other 
international stakeholders, the FATF works to 
identify national level vulnerabilities with the 
aim of protecting the international financial 
system from misuse.

In the IMF WP 2016, the IMF states that 
the FATF Recommendations should be 
implemented without any form of tailoring 
to the specificities of Islamic finance. 
Particularly, the FATF Recommendations 
apply equally to conventional and Islamic 
financial systems. Most countries with an 
Islamic finance presence have put in place 
AML/CFT regimes that are based on the 
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FATF Recommendations. They have not, 
however, conducted an assessment of the 
money laundering/terrorist financing risks 
posed by the specific features of Islamic 
finance, nor have they incorporated any 
lessons learned from these assessments 
into their regimes. For conventional and 
Islamic financial institutions alike, legislators 
and regulators have imposed the same 
requirements to identify and verify the 
identity of clients, conduct due diligence 
to verify the source of funds, and report 
suspicious transactions. 

IMF conclusion

In the IMF WP 2016, the IMF underlines that 
there would appear to be no fundamental 
differences between money laundering/
terrorist financing risks in Islamic and 
conventional finances. Rather, the choice of 
conventional or Islamic financial institutions 
to launder the proceeds of crimes or finance 
terrorism would appear to be dictated by 

convenience and opportunity rather than 
by inherent differences between them. 
However, very little work has been done by 
the international community to develop 
an understanding of the specific money 
laundering/terrorist financing risks that may 
be posed by Islamic finance or to determine 
whether modifications need to be made 
to FATF Recommendations to address 
them. The harmonisation and soundness 
of Islamic finance practices are promoted 
by international not-for-profit entities like 
the Accounting and Auditing Organization 
for Islamic Financial Institutions and the 
Islamic Financial Services Board, but these 
organisations have not yet developed 
comprehensive standards or best practices 
related to AML/CFT in the Islamic finance 
context. Moving forward, it will therefore 
be important for stakeholders within the 
international community to devote greater 
attention to these issues. This would include 
the Islamic finance standard-setters and the 
FATF, the AML/CFT standard-setter. 

T
he rendering in 2016 of two jury 
verdicts in the United States of 
US$55m and US$72m surely caught 
the attention of pharmaceutical and 

cosmetic companies around the world, not 
just for their enormity – the punitive damages 
alone against the remaining defendants were 
US$50m and US$65m, respectively – but 
also the plaintiffs’ theory of liability. In these 
cases, the plaintiffs had alleged an entirely 
novel argument: that their use of talcum 
powder for hygienic purposes had led to their 
ovarian cancer. 

Traditionally, talc has been used in an 
extraordinarily wide variety of applications 
such as filler, coating, pigment, dusting 
agent as well as extender in products 
such as plastics, ceramics, paper, roofing, 
rubber, fertilisers, electric cables/wires, 
paper, pharmaceuticals and food additives. 

In 2011, about 26 per cent of the talc 
consumed in the United States was used 
in the manufacturing of plastics, mainly 
as filler. The flat shape of talc particles 
increases the stiffness of products like 
polypropylene, vinyl, polyethylene, nylon 
and polyester, and can also increase the 
heat resistance of these products and 
reduce shrinkage. 

Talcum powder is made from talc, a 
naturally occurring mineral comprised mainly 
of magnesium, silicon, and oxygen. Talc is 
mined from talc-bearing metamorphic rock. 
Most of the talc deposits in the United States 
are located in Appalachian Mountains and 
in the states of Texas, Vermont, Washington, 
Idaho, Montana, California, Nevada and 
New Mexico. There are also significant talc 
mines in countries such as France, China, 
India, Finland, Italy and the United Kingdom. 

A new frontier? Talcum 
powder litigation in the 
United States
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Through the process of open cast mining – 
whereby extraction occurs from the surface of 
the ground, as opposed to tunneling into the 
earth – the extracted talc is then sorted and 
then milled to the required particle size and 
particle distribution. 

Great care is taken during the talc mining 
process to avoid contamination, especially 
with asbestos, another naturally occurring 
mineral that has proved to be extremely 
resistant to heat. Nevertheless, some talc 
can be contaminated with a type of asbestos 
fiber known as tremolite. Because of its 
fibres’ heat-resistant properties, asbestos 
has long been used in a variety of industrial 
applications since the beginning of the 20th 
century. The carcinogenicity of asbestos has 
been established, leading to the establishment 
of Occupational Safety and Health 
Administration guidelines regarding asbestos 
in 1971. Prolonged exposure to asbestos 
may lead to lung cancer and mesothelioma, 
a cancer of the lining of the lung or the 
peritoneum, the abdominal cavity. 

Thus plaintiffs and defendants have 
long disputed the causal link between talc 
and different types of cancer, regardless of 
whether the talc at issue contains asbestos 
fibres. However, the American Cancer 
Society refers to studies of talc miners and 
millers that suggest an increased risk of 
lung cancer and other respiratory diseases. 
The International Agency for Research on 
Cancer (IARC), part of the World Health 
Organization, classifies talc that contains 
asbestos as ‘carcinogenic to humans’. Based 
on the lack of data from human studies 
and on limited data in laboratory animal 
studies, IARC classifies inhaled talc not 
containing asbestos as ‘not classifiable as to 
carcinogenicity in humans’. The US National 
Toxicology Program, formed from parts of 
several different government agencies such as 
the National Institutes of Health, the Centers 
for Disease Control and Prevention and the 
Food and Drug Administration, has not fully 
reviewed talc (with or without asbestos) as a 
possible carcinogen. 

Finely ground talc that is used for cosmetic 
purposes and as the powder base of many 
consumer products generally does not 
contain asbestos. The tiny platelets of talc 
powder readily adhere to the skin but can be 
washed off easily. Talc’s softness allows it to 
be applied and removed without causing skin 
abrasion. Talc also has the ability to absorb oils 
and perspiration produced by human skin, 
making it an important ingredient in many 

antiperspirants. Many plaintiffs used the powder 
on their inner thighs to prevent chafing, on 
their feminine products or underwear, and on 
their perineum to stay ‘fresh’ and dry. 

In 2013, a plaintiff from New Jersey alleged 
that he contracted mesothelioma from 
inhaling talcum powder that remained on the 
work clothes of his father who was employed 
at a talcum powder processing facility. At the 
conclusion of trial, the jury determined that 
the primary talc supplier of the consumer 
cosmetic products failed to warn the plaintiff 
of the health hazards of asbestos in its talc 
and that the failure to warn caused his injury. 
The jury awarded the plaintiff US$1.6m 
in compensatory damages, US$1.4m for 
pain and suffering and US$200,000 to the 
plaintiff’s wife for loss of consortium. These 
amounts were affirmed on appeal. 

In 2015, a California plaintiff claimed to 
have inhaled asbestos-contaminated talc 
through her use of cosmetic body powder 
and baby powder in the 1960s and 1970s. 
Among others, the plaintiff’s experts included 
a geologist, microscopist, pathologist, and 
cell biologist. Defence experts included a 
geologist, microscopist, mineralogist, mining 
engineer and pathologist. After deliberating 
for just two hours, the Los Angeles jury 
awarded the plaintiffs US$13m in damages, 
US$1.4m for loss of consortium and over 
US$600,000 in economic damages. The 
jury found in favour of the plaintiff in all 21 
verdict questions encompassing five claims 
of injury: (1) consumer expectations, (2) 
risk-benefit, (3) manufacturing defect, (4) 
failure to warn and (5) negligence. The jury 
also found that the defendant body powder 
manufacturer acted with malice, but the case 
settled prior to the punitive damages phase.

In June 2016, another Los Angeles, 
California jury rendered a verdict in favour of 
the defendant talcum product manufacturer 
and its supplier. In that case, the plaintiff 
alleged that she developed peritoneal and 
pleural mesothelioma as a result of exposure 
to the asbestos-containing talc product that 
that her mother used on her from birth 
and that she continued to use until she 
became a teenager. The plaintiff further 
alleged that the talc used to manufacture the 
product contained up to 20 per cent asbestos 
contaminant during her period of exposure. 
The defendants both argued at trial that their 
product was not contaminated with asbestos 
and that the plaintiff’s mesothelioma was 
idiopathic, meaning that it was spontaneous, 
which the jury accepted. 
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The new type of talc litigation now focuses 
on the plaintiffs’ theory that talcum powder 
might cause cancer in the ovaries if the 
powder particles (applied to the genital 
area or on sanitary napkins, diaphragms, or 
condoms) were to travel through the vagina, 
uterus, and fallopian tubes to the ovary. 
According to the American Cancer Society, 
many studies have looked at the possible link 
between talcum powder and cancer of the 
ovary, with mixed findings, while many case-
control studies have found a small increase in 
risk. On limited evidence from human studies 
of a link to ovarian cancer, IARC classifies 
the perineal (genital) use of talc-based body 
powder as ‘possibly carcinogenic to humans’. 

Therefore, the plaintiffs argue, any 
company putting a talc-based powder into 
the stream of commerce has the duty to warn 
women of link between ovarian cancer and 
the use of talc-based powder on cosmetic 
products that she may have used over the 
course of her lifetime.

The first reported case of a plaintiff 
alleging ovarian cancer from her hygienic 
use of talcum powder was in 2013 in the 
state of South Dakota. In that case, the 
plaintiff alleged that she used talcum-based 
baby powder and talc powder to ‘dust’ her 
perineum for feminine hygiene purposes for 
about 30 years. Her expert testified that talc 
probably was a contributing factor in 10,000 
cases of ovarian cancer each year. In this 
federal court case, the jury found that the 
woman’s use of talcum products contributed 
to her ovarian cancer, but returned a defence 
verdict. Specifically, the jury found in favour 
of the defendants on the claims for strict 
liability and failure to warn and in favour of 
the plaintiff on the claim of negligence, but  
interestingly, did not award any damages to 
the plaintiff. 

The first jury that awarded damages 
for claims linking talc to ovarian cancer 
occurred in St Louis, Missouri in 2016. At 
her deposition, the plaintiff claimed that she 
used baby powder and talc powder on her 
underwear for more than 35 years before 
being diagnosed with ovarian cancer in 2013. 

She passed away in late 2015, shortly before 
the trial commenced. After a three-week trial 
in February of 2016, the jury deliberated 
for only four hours before finding the talc 
powder manufacturer liable for fraud, 
negligence and conspiracy. The verdict 
included US$10m in compensatory damages 
and US$62m in punitive damages, more than 
the plaintiff’s lawyers had recommended. 

Several months later, also in Missouri, a 
jury awarded a 62-year-old plaintiff US$55m 
(including US$50m in punitive damages) 
to a woman who claimed to have used talc-
based powder products on her genitals for 
nearly 40 years. Following her diagnosis of 
ovarian cancer, she underwent a hysterectomy 
and related surgeries and her cancer was in 
remission. While the plaintiff had a family 
history of cancer and endometriosis, the 
plaintiff presented evidence that talc was 
found in the plaintiff’s ovarian tissue after 
the hysterectomy. Notably, the jury found 
the manufacturer of the powder products 
liable for the full amount, but cleared the 
co-defendant supplier of any liability. The 
company will appeal the verdict.

It is evident that companies with any link 
to the manufacture of talcum products 
should tread very carefully in litigation in 
the United States. With plaintiffs alleging 
injury from inhalation of asbestos- and talc-
containing products through their personal 
and professional lives, it is possible to an 
extent to verify and confirm such use and 
exposure. Here, however, due to the private 
nature of using talcum powder for hygienic 
purposes, these allegations are tougher to 
dispute. The importance of the scientific 
studies, the statistical associations between 
use of the powder and ovarian cancer, 
and the expert testimony (pathologists, 
geologists, epidemiologists, etc) become 
paramount, even as these areas have yet to 
be developed and their conclusions continue 
to be at odds. In certain jurisdictions and 
with the right type of jury, there can a 
heightened risk of a verdict that will open 
the floodgates for further plaintiffs to allege 
similar injuries. 

http://www.cancer.org/cancer/ovariancancer/index
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A
s the recipient of the Jack Batiesvsky 
Scholarship, I was invited to 
participate in the Biennial IBA Latin 
American Regional Forum held in 

Rio de Janeiro in March. 
The IBA Young Lawyer’s Committee held a 

training programme prior to the conference, 
which was aimed at law school students and 
new lawyers and designed to provide useful 
tools for a long and fruitful professional career. 

The opening remarks, given by Cesar 
Amendolara and Benjamin Grebe, from Brazil 
and Chile, respectively, were entitled Strategies 
for young lawyers looking to gain the most from 
membership of an international organisation. They 
highlighted the importance of international 
associations for lawyers as a starting point for a 
successful career in cross-border transactions, 
litigation, or any other legal field. They further 
emphasised the importance of making an effort 
on joining international organisations when you 
are young and the specific importance of the 
IBA among other lawyers’ bars. 

The first session was chaired by Francisco 
Roggero. The speakers were Bruno Oliveira 
Maggi, Erika Villarreal Zorita, Juan Manuel 
Marchan, Rafael Boisset and Tomas Araya. 
It was called Standard contractual clauses: why 
should we include them?

Very interesting and well prepared, the 
speakers covered the basics of common 
clauses used in merger and acquisition 
agreements. The panellists were extremely 
adept in taking the legal theory that all of 
us have learned in school and converting 
it into practical form.  Having been in 
practice for around eight years, I know that 
this type of presentation would have been 
extremely helpful for attorneys just coming 
out of school and beginning their private 
practice. They highlighted practical tips 
on the procedures of due diligence and 
cautioned that one should not be too tied to 
the contract analysis and instead go forward 
to personal interviews with the officers and 

key employees. They further provided advice 
about drafting agreements, emphasising that 
they should be much more than a ‘copy and 
paste’ technique based on standard samples.

The second session comprised of Elysangela 
Rabelo as Chair and Carlos Taboada, Felipe 
Cousiño, Hermann Knott, Jaime Cubillos Porto 
and Mariano Batalla as speakers. These panellists 
presented a hypothetical case regarding an M&A 
transaction where an obscure administrative 
procedure materialised and had a substantial 
effect on the purchased company after the 
closing of the deal. Parties were not able to solve 
their dispute amicably and were forced to initiate 
an arbitral procedure. The session’s organisers 
divided themselves in three groups: one group 
defended the position of the buyer; another the 
position of the seller; and the third group, with 
a volunteer from the public, acted as the court 
called to resolve the case. 

This moot court case had two different 
results that are hard to achieve in a different 
format. The first one is that the audience 
got involved. Regarding the different 
positions, people debated and gave their legal 
opinions on the issues, allowing everyone 
to participate. Members of the audience 
were forced to think critically about the 
problem and to be part of the solution and 
the different options available. It was not only 
receiving information but processing it. 

The other advantage of the session was that 
in the room there were people from different 
countries, such as Argentina, Brazil, Chile and 
Colombia. This allowed us to see how the same 
problem is reviewed in different jurisdictions. 
Sometimes the different answers and/or 
emphasis provided insight into the particular 
way a jurisdiction sees a specific problem. This 
helps us to understand the importance of 
legal cultures and how they influence business 
and that country’s legal activity. In the end, 
it is the reason why it is so important to be a 
member and to participate in an international 
legal community such as the IBA. 

A young lawyer’s perspective 
of the Biennial IBA Latin 
American Regional Forum,  
Rio de Janeiro, 9–11 March 2016
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